. BEFORETHE -
BOARD OF REGISTERED NURSING
__ DEPARTMENT OF CONSUMER AFFAIRS
~ STATE OF CALIFORNIA

In the Matter of the Accusation Against:

DAVID LYNN SOMERS , Case No. 2011-559
7545 Sunset Road

Joshua Tree, CA 92252 '

Registered Nurse License No. 271793

Respondent

DECISION AND ORDER

The attached Stipulated Surrender of License and Order is hereby adopted by thé
Board of Registered Nursing, Department of Consumer Affairs, as its Decision in

this matter.

This Decision shall become effective on March 22, 2011.

IT IS SO ORDERED March 22, 2011.

Pesident
- Board of Registered Nursing

o —Department of Consumer Affairs- o
State of California
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|| Attorney General of California
2 || KAREN B. CHAPPELLE
Supervising Deputy Attorney Gener al .
- -G RANDY M MAIEMAN S e S I
Deputy Attorney General ' : :
. .. _ 4| State BarNo.?246134 R _ I ;
300 So. Spring Steeet, Suite 1702
51| Los Angeles, CA 00013
Telephone: (213) 897-2442
6 Facsimile: (213) 897-2804
|| Attorneys for Complainant
7 _
| BEFORE THE
8 BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
9 STATE OF CALIFORNIA
10 , ;
1‘1 In the Matter of the Accusation Against: Case No. 2011-559
DAVID LYNN SOMERS
12 || 7545 Sunset Road
Joshua Tree, CA 92252 STIPULATED SURRENDER OF
13 || Registered Nurse License No. 271793 LICENSE AND ORDER
14 Respondent. |
15 _ : | .
In the interest of a prompt and speedy resolution of this matter, consistent with the public
16 . '
interest and the responsibility of the Board of Registered Nursing of the Department of Consumer
17
‘ Affairs the parties hereby agree to the following Stlpuiated Surrender of License and Order which
18
_ Wﬂl be submltted to the Board for approval and adoptlon as the ﬁnal dlsposruon of the -
19 '
Accusation.
20 L
' - PARTIES ,
21 : ' v . '
- 1. Louise R. Bailey, M.Ed., RN (“Complainant”) is the Executive Officer of the Board
22 ' , - e
|| of Registered Nursing. She brought this action solely in her official capacity and is represented in
23 '
|| this matter by Kamala D. Harris, Attorney General of the State of California, by Randy M.
24 -‘ : ' ’
Mailman, Deputy Attorney General.
I ,AZS [ A-,,,;,_A,,,A,,rw,;;_ ;
2. David Lynn Somers is representing himself in this proceeding and has chosennotto |
exerciSe his right to be represented by counsel
27
' ~ 3. Onorabout August 31, 1976 the Board of Registered Nursing issued Registeled
28

Nurse License No. 271793 to Dav1d Lynn Somers (“Respondent”). The Registered Nurse
I

Stipulated Surrender of License (Case No. 2011-559)
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License was in full force and effect at all times relevant to the charges brought in Accusation No.
2011-559 and will expiré on July 31, 2012, unless renewed. /

Department of Consumer Affairs, and is currently pending against Respondent. The Accusation
and all other statutorily required documents were properly served on Respondent on December
22,2010. Respondent timely filed his Notice of Defense contesting the Accusation. A copy of
Acdusation No. 2011-559 is attached as Exhibit A and incorporated by reference. |

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, and understands the charges and allegations in
Accusation No. 2011-559. Respondent also has carefully read, and ‘understands the effects of this
Stipulated Surrender of License and Older .

6. Respondent is fully aware of his legal rights in this matter, 1nclud1ng the rlght toa
hearing on the charges and allegations in the Accusation; the right to be represented by counsel, at

his own expense; the right to confront and cross-examine the witnesses against him; the right to

the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and all other rights accorded by the California -
VAdmuns‘u atlve Procedure Act and other apphcable laws.

7. vRespondent voluntarily, knowingly, and intelligently waives and giveé up each and -
every right set forth above.

CULPABILITY

No. 2011-559, agrees that cause exists for discipline and hereby surrenders his Registered Nurse

License No. 271793 for the Board's formal acceptance.

26

27
28

9. Respondent understands that by signing this stipulation he enables the Board to issue

an order accepting'the surrender of his Registered Nurse License without further process. |

e JURISDICTION . . I

present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel | -

8.  Respondent admits the truth of each and every charge and allegation in Accusation - .

4. Accusation No. 2011-559 was filed before the Board of Registered Nursing,

Stipulated Surrender of License (Case No. 2011-559)
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CONTINGENCY

10.  This stipulation shall be subject to approvél By the Beard of Registered Nu.rsing;

~>—Respondent—-uﬁderstands---ancl—-ag-rees-- that counsel for-Complainant and the staff of the Boardof .. |

Registel‘ed Nursing may communicate directly with the Board regarding this stipulation ,an,,d -
surrender, without notice to or pa_ﬂicipation by Respondenf. By signiﬁg the stipulation,
Respondent understands and agrees that he may not withdraw his agreement or seek to rescind the
stipulation prior to the time the Board considers and acts upon it. If the Board fails to adopt this

stipulation as its Decision and Order, the Stipulated Surtender and Disciplinary Order shall be of

‘no force or effect, except for this paragraph, it shall be inadmissible in any legal actlon between

the parties, and the Board shall not be disqualified from further actlon by having considered this _
matter.

11. The parties understand and agree that facs‘imile' copies of this Stipulated Surrender of
License and Order, including faesimile signatures thereto, shall have the same force and effect as
the ougmals _

12. This Stipulated Surrender of Llcense and Order is 1ntended by the parties to be an
integrafed wrltmg representmg the complete, final, and exclus.we embodiment of their agreement. '
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,

negotiations, and commitments (written or oral). This Stipulated Surrender of License and Order

‘may not be altered, amended, modified, supplemented, 01'7 otherwise' changed eXcept by a wﬁtiﬁg |

executed by an authorized representative of each of the parties.
13. In consideratioﬂ of the foregeing admissions and stipulations, the parties agree that .
the Board may, without further notice or formal proceeding, issue and enter the following Order:
| . ORDER
IT IS HEREBY ORDERED that Reglstered Nurse License No. 271793, issued to

Respondent Dav1d Lynn Somers, i8 surrende1 ed and accepted by the Board of Reglstel ed

26
27
28

Nursing.
1. The surrender of Respondent’s Registered Nurse License and the acceptance of the

surrendered license by the Board shall constitute the imposition of discipline against Respondent.

Stipulated Surrender of License (Case No. 2011-559)




1 || This stipulation constitutes a record of the discipline and shall become a part of Respondent’s .
”2 | license history with the Board. - o
oo e D -~ Reespondent -shai-l—-lose- all-rights-and privileges as.are gistered,.nurse..m_C.aiifol'lmia,_as__b_f_.,
. 4 || the e,i:fectiqua,t,ejof the Board’s Decision ,aﬁld, Order. :
5 3. Respondent shall cause to be delivered to the Board his wall license certificate if cne
6 || was issued, and his pocket license on or before the effective date of the D601s1on and Or der
7 4.  If Respondent ever files an application for licensure or a petition for reinstatement in
g || the State of California, the Board shall treat it as a petition for reinstatement. Respondent must
9 || comply with all the laws, 1egulat1ons and procedm es for reinstatement of a revoked hcense in
io effect at the time the petition is filed, and all of the charges and allegations contamed in -
11 || Accusation No. 2011-559 shall be deemed to be true, correct and admltt_ed by Respondent when
12 || the Boafd determines whether to grant or deny the peﬁtion " |
13 5. If Respondent should ever apply or reapply for anew hcense or certlﬁcatlon, or
14 || petition for reinstatement of a license, by any other health care licensing agency in the State of
15 || California, all of the charges and allegations contamed in Accusation, No. 2011-559 shall be
16 || deemed to be true, correct, and admitted by Respondent for the purpose of any _Statemeht of
17 || Issues or any other proceeding seeking to deny or restuct licensure.
18 6. Respondent shall not apply for licensure or petltlon for reinstatement for two (2)
19‘ years from the effectlve date of the Board of Reglstered Nursmg s Decision and O1del .
20 7. Pursuant to Busmess and Professions Code seot;on 125.3, Respondenfc shall pay the
21 Board its costs of investigation and enfércement in the amount of $545.00 prior to issuance ofa
22 ) new or reinstated license.
23 1 /1
o4 || M
25 |11 e o o
26 || /11 A
27 ||
28 || /1
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[\

-h.

10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
’ 25

~ (o) (9]

ACCEPTANCE

I have carefully read the Stipulated Surrender of License and vOrdclar. 1 unde_rstand the

Surrender of License and Order voluntarily, knowingly, and intelligently, and agree to be bound

by the Decision and Order of the Board of Registered Nursing.

|- stipulation and the-effect it-will-have on-my-Registered Nurse License. I enter into-this Stipulated-| - —

DATED: I/Zo/xon | _M%MWW
/7 - DAVID LYNN SOMERK™
. Respondent '

ENDORSEMENT

The foregomg Stlpulated Surrender of License and Order is hereby respectfully submitted

for COHSIdCI ation by the Board of Registered Nursing of the Department of Consumer Affa1rs

Dated: January 4, 2011 ' R Respectfully submitted,

KAMALA D. HARRIS

Attorney General of Cahforma
KAREN B. CHAPPELLE

Supervisifig Deputy Attorney General

RANDY M. MAILMAN
- Deputy Attorney General
Attorneys for Complainant

LA2010601385
60596689.doc
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" State Bar No. 246134 =

EDMUND G. BROWN JR. :
Attorney General of California
KAREN B. CHAPPELLE

||-Supervising Deputy.- Attorney-General- - - oo

RANDY M. MAILMAN
Deputy Attorney General

300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2442
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: | CaseNo. &2P 11-8£9.

DAVID LYNN SOMERS
7545 Sunset Road - : v
Joshua Tree, CA 92252 ACCUSATION
Registered Nurse License No. 271793

Respondent.

Complainant alleges:
PARTIES

1. | Louise R. Bailey, M.Ed., RN (“Complainant”) brings this Accusation solely in ﬁer
official capacity as the Executive Officer of the Board of Registered Nursing, Department of
Consumer Affairs. -

2. Onor about August 31, 1976, the Board of Registered Nursing issued Registered
Nurse License Number 271793 to David Lyrin Somers (“Respondent™). The Registered.Nurse
License was in full force and effect at all times relevant to the charges brought herein and will

expire on July 31, 2012, unless renewed.

26
27
28

e JURISDICTION——
3. This Accusation is brought before the Board of Registered Nursing (“Board”), under
the authority of the following laws. All section references are to the Business and Professions

Code (“Code”) unless otherwise indicated.

Accusation
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STATUTORY PROVISIONS

4, Section 11 8, subdivision (b) of the Code provides";'m:‘.:l‘"l'ie sﬁéﬁension, 'é;{b'i'ration:&"w

- forfeiture by operation of law of a license issued by a boatd in the department, of its suspension, -

forfeiture, or cancellation by order of the board or by order of a court of law, or its surrender
without the written consent of the board, shall not, during any period in which it may be renewed,
restored, reissued, or reinstated, deprive the board of its authority to institute or continue a
disciplinary proceeding against the licensee upon any ground provided by law or to enter an order
suspending or revoking the license or otherwise taking disciplinary action against the licensee on
any such ground.” _‘

5. Section 490 of the Code provides:

“(a) Inaddition to any other action that a board is permitted to take against a licensee, a
board may suspend or revoke a license on the ground that the licensee has been convicted of a
crime, if the crime is substantially related to the qualifications, functions, or duties of the business
or profession for which the license was issued.

(b) Notwithstanding any other provision of law, a board may exercise any authority to
discipline a licensee for conviction of a crime that is independent of the authority granted under
subdivision (a) only if the crime is substa»ntially' related to the kqualiﬁcat.ioznvs, functions, or duties
of the business or profession for which the licensee's license was issued.

(c) A conviction within the meaning of this section means a plea or verdict of guilty or a
conviction following a plea of nolo contendere. Any action that a board is permittéd to take.
following the establishment of a conviction méy be taken when the time for appeal has elapsed, or
the judgment of conviction has been affirmed on appeal, or when an order granting probation is
made suspending the imposition of sentence, irrespective of a subsequent order under the

provisions.of Section. 1203.4 of the Penal Code.” - U S

6.  Section 2750 of the Code provides, in pertinent part, that the Board may discipline
any licensee, including a licensee holding a temporary or an inactive license, for any reason

provided in Article 3 (commencing with section 2750) of the Nursing Practice Act.

2
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7. Section 2761 of the Code provides, in pertinent part:

“The board may take disciplinary action against a certified or licensed nurse or deny an

(a) ~ Unprofessional conduct, which includes, but is not litnited to, the following:

(f) Conviction of a felony or of any offense substantially related to the qualifications,
functions, and duties of a registered ﬁurse, in which event the record of the conviction shall be
conclusive evidence thereof.”

8. - Section 2762 of the Code provides, in pertinent part,

“In addition to other acts constituting unprofessional conduct within the meaning of this
chapter it is unprofessionalr conduct for a person licensed under this chapter to do any of the

following;:

(b) Use any controlled substance as defined in Division 10 (commencing with Section

11000) of the Health and Safety Code, or any dangerous drug or dangerous device as defined in

Section 4022, or alcoholic beverages, to an extent or in a manner dangerous or injurious to
himself or herself, any other person, or the public or tb the extent that such use impairs his or her
ability to conduct with safety to the public the practice authorized by his or her license...”

9.  Section 2764 of the Code vprovides, in pertiﬁent part, that the expiration of a license
shall not deprive the Board of jurisdiction to proceed with a diéciplinary proceeding against the -
licensee or to render a decision imposing discipline on the license.

. REGULATORY PROVISIONS
10. California Code of Regulations, title 16, section 1444, provides:

“A conviction or act shall be considered to be substantially related to the qualifications,

I functions_or duties of a registered nurse if to_a substantial degree it evidences the presentor

potential unfitness of a registered nurse to practice in a manner consistent with the public health,
safety, or welfare.

Such convictions or acts shall include but not be limited to the following:

3

Accusation




(a)  Assaultive or abusive conduct including, but not limited to, those violations listed in

subdivision (d) of Penal Code Section 11160.

(b)  Failure _t'—c‘)wgomply with éﬂy mandatary rep}mo—r:tni—rll"g requirerﬁéﬁts.

(¢) ~ Theft, dishonesty, fraud, or deceit.
(d) Any conviction or act subj‘ect to an order of registration pursuant to Section 290 of

the Penal Code.”

COST RECOVERY

11.  Section 125.3 provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

- FIRST CAUSE FOR DISCIPLINE

(Conviction for a Substantially-Related Crime)

12.  Respondent is subject to disciplinary action under section 2761, subdivision (f) and
section 490 of the Code, as defined in California Code of Regulations, title 16, section 1444, in
that on or about September 21, 2009, in the criminal matter entitled People v. David Lynn
Somers, (San Bernardino Super. Ct. 2009, Case No. FMB 900277), Respondent entered a plea of
guilty to a misdemeanor violation of California Penal Code section 594 (b)(2)(A), vandalism.
Respondent was placed on a grant of summary probation for a period of five years. As conditions
of probation,‘Respondent was ordered to pay fines, attend a fifty-two week domestic violence
education course, and stay a.Way from the vict_im. The basis for the conviction is that on or about
June 10, 2009, after an argument, Respondent’s wife éttempted to leave their home by vehicle
and Respondent shot bullets from a firearm into the tires of his wife’s vehicle. Respondent’s
blood alcohol level at the time of the offense was .217%. |

- SECOND.CAUSE FOR DISCIPLINE .

(Dangerous Use of Alcohol)
13. Respondent is subject to disciplinary action under section 2762, subdivision (b) of the

Code, in that Respondent used alcohol to an extent or in a manner dangerous or injurious to

4
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himself, and the public. Complainant refers to, and by this reference incorporates, the allegations.

set forth above in paragraph 12, as though set forth fully.

THIRD CAUSE FOR DISCIPLINE

14.  Respondent is subject to disciplinary action under section 2761, subdivision (a) of the
Code, in that Respondent engaged in unprofessional conduct. Complainant refers to, and by this
reference incorporates, the allegations set forth above in paragraph 12, as though set forth fully.

PRAYER ,

WHEREF ORE, Complainant requests that a hearing be held oﬁ the matters herein alleged,
and that following the hearing, the Board of Registered Nursing issue a decision:

1. Revoking or suspending Registered Nurse License Numbér 271793, issued to David
Lynn Somers;

2. Ordering David Lynn Somers to pay the Board of Registered Nursing the reasonable
costs of the investigation and enfbrcement of this case, pursuant to Business and Professions

Code sectxon 125.3;

»
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3 Taking such other and further action as deemed necessary and proper.
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"LOUISE R. BAILEY, M.ED,,
Executive Officer
Board of Registered Nursing
Department of Consumer Affairs
State of California
Complainant

'/g/z/gzgz/zo

DATED:

LA2010601385
60589667. doc
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